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This program covers the essentials of practicevih@ases before the Minnesota Court of Appea&fich of what
we will cover will also be relevant to criminal aads, and other cases before the appellate cotinis.while the
specifics will vary considerably from court to cuthis program will also help you recognize whatatch for
when practicing in other appellate courts.

Most of what is stated here is from the perspedaiivihe appellant—the losing party below who destcehave the
judgment reversed. But most of the same matexialso relevant if you are representing the respatrgou
prevailed in the court below, and the opposingyplaats filed an appeal.

Whether you are representing the appellant or redgat, and appeal needn’t be an overwhelming pitipios

Sources of Informatian

Before you start working on your specific casés iery helpful to give yourself a general eduaatim how the civil
appellate process works. In addition to re-reatlege materials, the following resources will mrdnelpful. Most
of this material is available online.

Court of Appeals Self-Help Center:
http://www.mncourts.gov/?page=3665

Provides information designed mostly for pro-sigditts, but gives a good overview of the procédss is very
helpful information to make sure you're not forgajtsomething important!

Court Rules
Available in Minnesota Rules of Court book, or ogliat:
http://www.mncourts.gov/default.aspx?page=511

Minnesota Rules of Civil Appellate Procedure:
http://Mmww.mncourts.gov/Documents/0/Public/Rulegiapate Rules --_eff 01-01-2010.pdf

These are the specific rules that govern civil afpi Minnesota. And in general, the same rules apply to
criminal cases. Early in the process, it is veglpful to browse through the entire rules to awaidprises later!
Most attorneys are familiar with the Rules of Ciilocedure, Rules of Evidence, etc. They mightaot the exact
contents memorized, but they know generally whatthere, enough to avoid surprises. If you doatttinely
practice before the appellate courts, you don’ehénis background knowledge. Simply reading thiotng rules
will get you up to speed on what to expect.

In these materials, the Rules of Civil Appellated&dure are cited simply as “Rule ___".

Appendix of Forms:
http://www.mncourts.gov/rules/appellate/RCAP_Forimdex.htm

The most common forms that you will need for yoppeal are available online, and also in the Minte&ules of
Court book. For most of the documents you willcheedraft, you will be able to cut and paste nafsvhat you

need. Inthese materials, these forms will bedaieply as “Form .
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Rules 28 and 29, Minnesota Rules of Criminal Procene:

Criminal appeals are outside the scope of this CHBwever, most of the “nuts and bolts” are thesamule 28
covers appeals to the Court of Appeals, and Ruleo2@rs direct appeals from the district courti® Minnesota
Supreme Court (first-degree murder cases). R@léxl2subd. 2, and 29.01, subd. 2, both provide:

To the extent applicable, the Minnesota Rules ofl @ippellate Procedure govern appellate procedure
unless these rules direct otherwise.

Clerk of Appellate Courts main page:
http://www.mncourts.gov/?page=156

In addition to the other resources above, this pagdinks to other helpful information.

Court of Appeals main page:
http://www.mncourts.gov/?page=551

Call the Clerk’s Office or Visit in Person: (651)296-2581

Occasionally, questions will arise! In my expedenif you simply call the clerk’s office and idémtyourself as an
attorney, much time can be saved.

Bachman Legal Printing:
http://mww.bachmanprint.com/servicecenter/produsgsvices.html/title/legal-briefs

I've never had occasion to use them, and armedthélinformation from this CLE, you won't have tther. But
the majority of the appellate briefs in this sta¢éem to be printed, bound, served, and filed bynthand as far as |
can tell, they do an excellent job.

Outside Counsel?

Filing or defending an appeal need not be any rdiffieult than practicing in the district court. uBbringing in an

outside attorney to handle all or part of the appgght be something to consider.

What Can be Appealed?

Generally, appeal may be taken from a final judgnesicluding a final judgment against one party emiflinn. R.
Civ. P. 54.02). There are, however, a number péajable ordersvhich are listed in Rule 103.03.

Here is a partidlist of appealable orders:

Orders regarding injunctions (granting or denying)

Orders vacating or sustaining an attachment

Order denying a new trial

Order granting or denying modification of custodlild support, etc.

Orders denying summary judgment, but only if thegjion is certified by the trial court.

Time for Filing Appeal

Rule 104.01:



Unless a different time is provided by statuteappeal may be taken from a judgment within 60 @digs its
entry, and from an appealable order within 60 deier service by any party of written notice offitgg.

Read the whole rule, because there are exceptiuiskeep this general rule in mind: Little harndane by filing the
appeal too early. Much harm is done by filing tate. These time limits are jurisdictional—nattar how compelling
the reason, the Court will not entertain an untjnagpeal. So err on the side of caution. (Evéndfnotice of appeal
is filed prematurely, the filing fee is appliedttee later timely appeal-See Rule 104.01 Subd. 3.)

As you prepare to file the appeal, you don’t essarily need every last part of your strategy redpyut. However,
some of the requirements for the actual filing nigke a little bit of time. For example, preparthe statement of the
case might take a little bit of thought and reskanéou can probably do it in a day, but you prdpaan’t do it in an
hour. So don't wait until an hour before the paffice closes!

The following things can’t wait until the last miteu

1. Obtaining a certified copy of the order or jodnt from the trial court. This will need to bleél along with
the Notice of Appeal. See Rule 104.01.

2. Procuring the bond(s). See discussion below.

3. Consider ordering any transcript that mightdwmguired. If the issue is entirely legal, thersms$cript might
not be necessary. However, this does not meda done prior to filing the notice of appeal.

4. Start articulating your grounds for appeal. pin it in legal terms, if you want the Court of ggals to
reverse the lower court, you need to give theneason”. When you file the Notice of Appeal, yoll weed
to include a Statement of the Case, which willude the legal issues on appeal. They aren’t carvstbne
at that point, but that is as good a time as afbgtable to state the compelling issue(s) in tise taat mandate
reversal. If you can't do that, you need to stog think about whether you really want to appeaticulating
the issues early in the process will make the whodeess much easier for you.

Note: If one party files a notice of appeal, thanther party may file a related notice of appe#hinil4 days. See Rule
104.01, Subd. 4.

The time for filing of the notice of appeal runsiir the date of entry of judgment. Period. Itdé$extended by the
addition of costs or disbursements. (Althoughpppse maybe the order granting costs is an appeaater, if you're

appealing only the costs, and not the underlyidgioent.) See Rule 104.02.

Bad News for the Procrastinators

The airport post office, formerly open 24 hours gay, now closes at 11:00 PM! Plan accordingly!
http://mww.usps.com/communications/newsroom/locasienn/2010/mn_2010_0322.htm

One _possibleption for procrastinators seeking a late-nigtgtp@rk are USPS automated postal stations at some
post offices. Many (but not all) are availablet®rs per day, and allow you to pay with a creditic For
locations, call (800) ASK-USPS.
Rule 125.01 states:
Filing may be accomplished by United States Mailradsed to the clerk of the appellate courts,ilig Shall

not be timely unless the papers are depositeddnttail within the time fixed for filing. Filing mape
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accomplished by use of a commercial courier senénd shall be effective upon receipt by the ctdrthe
appellate courts.

I've never run the risk of depositing somethingaimailbox at 11:59 PM, knowing that it won’t be ¢bed by a
postal employee until the next day, although amment can be made that it was “deposited in thé' inaime. If
that was the only option, then | guess | wouldttryif you think you might need to do this sorttbfng, then keep
lots of stamps on hand.

But it's better not to get in that position in thest place. | feel much better when | see a daseak apply a
postmark with the correct date, and look at it ttkensure that it's legible. | feel even better whaand deliver it
to the clerk’s office in time.

If you're running around filing papers at 11:59 tight they are due, and can't find anyone to iz#arour affidavit
of service, keep in mind that the "clerk of the @lfgie courts may permit papers to be filed withanatof of service,
but shall require proof of service to be filed ppily after filing the papers.” Rule 125.04. Sa igén the mail, and
worry about the affidavit the next day.

“Service by any party of written notice of its fit’

If you are anticipating a possible appeal by aressk party, the clock for filing the notice of appef an appealable
order(as opposed to appealing the judgment) begingri@fter “service by any party of written noticeitsffiling.”
The district court administrator is not “party” tite case, so even the notice given by the cous dothegin the
running of the time to appeal. An adverse paitig {iarty who will be respondent for any subsegapptal) needs
to serve this notice, in order to limit the timeatopeal.

No particular form is specified for giving this Ww&n notice.

Practice tip: The adverse party is probably somewhat awarkisftile, and they will recognize the
purpose if you send them an official-looking docuingrafted to look like a pleading, especiallytif i
contains a title such as “notice of filing of ortleiThis will remind them that the order in questimight be
appealable, and might even cause them to noteatiecoth their calendar.

If you can come up with an excuse for sendingtarehis will satisfy the “written notice” requiremen
without inadvertently encouraging them to appezd. if you send a letter for some other purpose,ijay
wish to simply include language such as, “as yauaavare, on [date], the court filed an order is thatter,
a copy of which is enclosed.” Prepare an affidaf/gervice for your letter in case the issue latenes up.
Also, your letter might later become a part of tbert’s file, so keep that in mind when you're \mj it,
and keep the tone of this letter particularly civil

Bonds on Appeal

There are two types of bonds involved in filingappeal. One is almost always required. With exeeptions, a
cost bondis required in all cases. In addition, if you wemsuspend the effect of the judgment duringaiedency
of the appeal (in other words, there is a monegijueht against your client and you want to make the@pposing
party doesn’t execute against it before the apigedgcided), you will also need a supersedas bond.

Cost Bond Rule 107.01 requires a cost bond in the amo$600. In the alternative, the appellant may d#po
$500 with the trial court administrator. The cosbbtaining this bond is typically about $75 (1@¥the amount of
the bond, plus a fee of about $25). | have preshoobtained these bonds from: Patrick J. Thomgasnay, 625
2nd Avenue South, Suite #410, Minneapolis, MN 55812-339-5522, pjtagency.com.

In my experience, the agent issues these bondseadyly, and I've never been questioned as to hdratny client
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or | had sufficient financial resources to covex #mount of the bond. In one case when a plitigant obtained
such a bond for a pro sg@peal, he was asked to post some collateralthéttbondsman.

This bond can also be waived by the opposing partyhich case you'll need the opposing attornejgmature on a
consent to do so. I've never tried asking for one.

As noted above, you can also satisfy the bond remént by depositing $500 cash with the distrietrto
administrator. I've never used this option, batispect that getting the money back at the enkdeofase will be a
lot more work than just paying $75 up front to Hedsman. If you forgot to get the bond, and thice of appeal
needs to be filed tonight, then you have littleich@ther than to get out your checkbook. But tina’t happen to
you, because you took this CLE!

It is also possible to make a motion with the tdalirt (prior to filing the notice of appeal) waigi this requirement.
I've never heard of this being done. Again, itrese lot easier just to pay the $75.

This bond is required in almost all civil casest there are a handful of exceptions, listed in Ri&.02.

Supersedeas bondThe filing of a notice of appeal does not afféngt enforceability of the judgment being
appealed. A successful plaintiff can execute erjadgment, notwithstanding the fact that the deder has
appealed. Rule 108.01. Until such time as thgrueht is reversed, it is still a valid judgment.

In order to stay the judgment pending appeal, fpebant must make a motion to that effect withtiled court
Rule 108.02. Any bond (which will probably be r@gd by the trial court) must be approved by tled tourt.
Rule 108.02, subd. 6, states the procedure by whi&lCourt of Appeals may review such an order.

Ordering the Transcript

A transcript can be expensive, but it isn’'t alwageded. In cases (for example, a motion for summagment)
where all of the facts of the case are found inudwents in the record, it's probably not necessagyrder a
transcript, since the only thing you can have tehsd are the arguments of the attorneys in theda@ourt, which
are probably of little interest to the court of epfs.

A final decision on whether to order a transcripésh’t need to be made until ten days after fitheynotice of
appeal. But because it's a time-consuming actaitgt expensive, you should give this matter someght very
early in the process.

If you decide you do need a transcript, you wikdéo order it from the court reporter, and you sredcourt
reporter will need to execute a certificate regagdhe transcript. The transcript needs to beredlwithin ten days
after the notice of appeal, and the certificatetrbedfiled within ten days thereafter. See Rule.Q2.

A sample of a letter ordering the transcript areldartificate is included in the appendix. If Inddknow the name
of the reporter, | generally address this lettéiGourt Reporter for Hon. " in care of the @bouse.

Invariably, the court reporter will require a depdefore signing the certificate, and he or shié sintact you to
make arrangements. Typically, this deposit willbbesry accurate estimate of the final cost, algmoygou will likely
receive a bill for a small additional amount aftes transcript is completed.

It goes without saying that court reporters are rgnthe people with whom it's valuable to maintaigaad
relationship.

Within the ten days, you will also need to notifypmsing counsel and the court of which portiontheftranscript
you will be ordering (or that you will not be orditeg them). See Rule 110.02, subd. 1. The opggsanty then has
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the option of ordering additional portions of thanscript.

Always keep in mind that the Court of Appeals \uéive in its possession the entire original filerfrie trial court,
and the Judges deciding your appeal can easilyuttahsThere is usually very little to be gainkd flooding the
Court of Appeals with additional pieces of paper.

In some cases, Rule 110.03 and 110.04 providet@amative to ordering a transcript. I've never la@dasion to
use either of these methods.

Also, if the opposing party wishes to order addiibportions of the transcript after you have desigd them, he or
she may do so.

Filing the Appeal

Use the forms in the Appendix of Forms, and theudzents included with these materials, as a guidenvifing the
appeal. In general, you will be preparing fivess#tcopies of the documents, and each recipidhget various
numbers of copies:

District Court Administrator
Clerk of Appellate Courts
Opposing Counsel

Your client

Your file

ahrwnpE

To keep everything organized, | generally justude a list on the cover letter to each of thes@gsand/or on the
affidavit of service, and as | make copies, | dueht to the pile under the cover letter and chetkhefitem. (When
you're at the post office mailing everything, kéepnind that each envelope will have a differernber of papers
in it, so even though the envelopes might appebetthe same size, they might require differentwarsof
postage.)

You will be serving and filing the following documis on the following people. You may wish to signplit and
paste these checklists into each cover letter aydiar affidavit of service.

TO CLERK OF APPELLATE COURTS:
1. Two copieof Notice of Appeal. Must contain "statement sfy@tg the judgment or order from which appeal is
taken" and "names, addresses, and telephone nuoft@sposing counsel, indicating the parties tregresent.”
Rule 103.01 Subd. 1. The rule is unclear on whigtiese are two originals, or whether one is a affle other
one. To avoid any surprises, | simply make sua¢ ¢lach of these contains my original signature.
While it the most critical document in the case Notice of Appeal is very short and will probatdke only a few
minutes to draft. The only required contents & above. You can simply download Form 103A frtbim
Court’'s website (in either WordPerfect or PDF fothamd fill in the blanks on your word processor.

2. Certified copy of judgment or order being apeéa This is the certified copy with the distrocturt’s official
seal.

3. Two copies of statement of the case (See RR8e0B, and discussion below)

4. Filing fee of $550, payable to “Clerk of Appe# Courts.



NOTE: Any motion to proceed in forma pauperiswive the filing fee and cost bond) must be filethw
the trial court prior to the time for appealing. See Rule 109.02

5. Certificate as to Transcript, etc. Rule 110.0®te: The transcript can be ordered up to tars @fter filing the
notice of appeal, and the certificate can be filpdo ten days thereafter. | have filed it alorithwhe notice of
appeal, but it is not necessary to do so.

6. The Rules don’'t seem to require it, but | galtgradd a copy (usually marked “copy” to avoid fimion) of the
cost bond, and file it with the clerk of appellataurts.

7. Proof of service on adverse party or partied,@oof of filing with trial court. Rule 103.01u8d. 1. (If you
hand deliver everything to the Clerk of Appellateu@s, you can have them notarize your affidavis@fvice.) This
will probably be two separate documents: An affitthat you filed a copy of the notice of appeadl amiginal cost
bond with the district court, and an affidavit tlyau served everything on opposing counsel.

TO TRIAL COURT ADMINISTRATOR:

1. Copy of Notice of appeal
2. Cost bond (see Rule 107, and discussion aloywe)itten waiver

TO OPPOSING COUNSEL, YOUR CLIENT, AND YOUR FILE:
These will receive copies of everything you fileeor your convenience, these are:

1. Notice of Appeal

2. Copy of the Certified Copy. This probably tsmécessary, but | include an uncertified copydjayd made
myself) of the district court’s certified copy dfe order or judgment.

Statement of the Case

Certificate of transcript, etc.

Copy of the cost bond

Copy of the proof of service.

ogkw

Note: I'm always a little bit mystified when | opam envelope, and inside there is a copy of adaafii
saying that the sender “did mail” me the very thingt was also in the envelope. Obviously, tlfielafit
was literally false when executed—the envelopeainimg the affidavit had not yet been mailed to rhe.
avoid this curious situation by including an ungidiopy of the affidavit of service.

Statement of the Case

Along with the notice of appeal, you will need iie the “Statement of the Case”. This should rotbnfused with
a section in the brief with the same name, aswbeare somewhat different. Drafting this documiera bit more
time consuming than the Notice of Appeal, but istiyoself-explanatory

You can start by downloading Form 133 from the €ewrebsite, and filling in the blanks. Most agdfs
explanatory, but | have reproduced the form orféhewing pages, along with a few comments (unahexdi) on
some of these sections.



SAMPLE STATEMENT OF THE CASE TAKEN FROM FORM 133
With my comments underlined.

STATE OF MINNESOTA
(IN SUPREME COURT
OR
IN COURT OF APPEALS)

CASE TITLE:
Appellant, STATEMENT OF THE CASE OF
(APPELLANT) (RESPONDENT)
TRIAL COURT CASE NUMBER:
* APPELLATE COURT CASE NUMBER:
Respondent.

1. Court or agency of case origination and namgrediding judge or hearing officer.

District Court, — Judicial District, — County, thiéonorable ------- L J.

2. Jurisdictional statement
(A) Appeal from district court.
Statute, rule or other authority authorizing appeal

In most cases, the answer to this questionbeill‘Minn. R. Civ. App. P. 103.01"

Date of entry of judgment or date of service ofie®bdf filing of order from which appeal is taken:

This will usually be the date of the entry of tkdgment. If there is an order for judgment, theyeof
judgment is usually stamped by the district codrhnamistrator onto the last page of this documemd, the date
on that stamp is the date to be used

Authority fixing time limit for filing notice of apeal (specify applicable rule or statute):

In most cases, the answer to this question will'ldénn. R. Civ. App. P. 104.01" (60 days)

Date of filing any motion that tolls appeal time:

If any motions were filed in the district court whiextend the time for appeal (which are rare)y theuld be
mentioned here. These motions are discussed & F4.01, subd. 2. If, as in most cases, thate mich motion,
answer “none” or “N/A”.

Date of filing of order deciding tolling motion anidte of service of notice of filing:

If such a motion was filed, the date that the noti@s decided. If there was no such motion, an&uare” or
“N/AH.




(B) Certiorari appeal.

The scope of this CLE covers appeals in civil cagdss section of the statement of the case isigetl.

Statute, rule or other authority authorizing cegioappeal:

Authority fixing time limit for obtaining certiorareview (cite statutory section and date of ewgggering appeal
time, e.g., mailing of decision, receipt of deaisior receipt of other notice):

(C) Other appellate proceedings.

The scope of this CLE covers appeals in civil cagdss section of the statement of the case isigetl.

Statute, rule or other authority authorizing apgellproceeding:

Authority fixing time limit for appellate review {fe statutory section and date of event triggeaipgeal time, e.g.,
mailing of decision, receipt of decision, or re¢apother notice):

(D) Finality of order or judgment.

Does the judgment or order to be reviewed dispba# daims by and against all parties, includaitprney fees?
Yes () No ()

In most cases, the answer will be "yes”. If thevss a final judgment against one party, but notretiather parties,

3.

answer “no” and see the second paragraph of Rd@®1@&nd Minn. R. Civ. P. 54.02 for the procedhad heeds
to be followedn the district court prior to filing the notice of appeal.

If no:

Did the district court order entry of a final pattjudgment for immediate appeal pursuant to
MINN. R. CIV. APP. P. 104.02Yes () No () or

If yes, provide date of order:

If no, is the order or judgment appealed from refaiele under any exception to the finality rule? Yo ()
If yes, cite rule, statute, or other authority auihing appeal:

(E) Criminal only:

Has a sentence been imposed or imposition of semtgayed? Yes () No ()

If no, cite statute or rule authorizing interlocyt@appeal:

State type of litigation and designate any statat issue.

Here, include a very brief description of the cabl®te that you are writing this mostly for the bénof the clerk’s

office to properly categorize the case. You doe'ed to go into great detail. For example:

This is a personal injury case in which the pl#figtiieges that he was injured by plaintiff's neghce in an

automobile accident. Plaintiff was struck by defemt’s vehicle while defendant was making a lefib in front of

oncoming traffic. Defendant moved for summary judet on the grounds that he was immune from lighilnder
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Minn. Stat. 123.456, the statute at issue in thgeal. The trial court granted this motion, araimglff brings this
appeal.

4. Brief description of claims, defenses, issuigdied and result below. For criminal cases, $pediether
conviction was for a misdemeanor, gross misdemeandelony offense.

Again, you're writing at this point mostly for thenefit of the clerk’s office, so keep your destioip concise. For
example:

Defendant alleged that he was immune from liabilitger Minn. Stat. 123.456, which grants immunity t
extraterrestrial aliens. Plaintiff's position wé#$) The statute does not apply to motor vehictddemts, and (2)
there was a genuine issue of material fact as &ghven the defendant was an extraterrestrial atiewhether he was
a citizen of France

5. List specific issues proposed to be raised @ealp

This is the first time in the case when you haveelicthe court why you are appealing. So you $htiave given
some thought. If you do a reasonably good johiatgoint, you will probably find yourself cuttirand pasting these
issues into the brief you will be writing in a feslort weeks.

Generally, the issue should be presented in negimals, but you needn’t go overboard in being redutEven at this
stage in the process, it's good to be able to vhigeissue in such a way as it suggests the “draeswer. For

example:

Did the trial court err in granting defendant’s matfor summary judgment, when there was evidehaethe
defendant was making an illegal left turn in frohplaintiff's vehicle?

The issues that you list here are not necessadyin stone. If you find you need to tweak thedimg slightly

when you write your brief, there is no harm in dpso. Also, failure to list an issue isn’t necedggurisdictional,

so youmight be able to add to them. But personally, | wolildnt to test the court’s patience by doing $o.

you include an issue here, yoan later drop it and not include it in your brief.ut's not a good idea to use this as
an invitation to use the shotqgun approach and diecfrivolous issues. The clerk’s office, the sttfbrneys, and
possibly the judges deciding your case will reacwou write here, and you want to make a goodlifingression.

6. Related appeals.
List all prior or pending appeals arising from #amne action as this appeal. If none, so state.

List any known pending appeals in separate actiaisgg similar issues to this appeal. If nonelar@wn, so
state.

In most cases, the asnwers to these guestionbeanilione”.

7. Contents of record.
Is a transcript necessary to review the issuegppea? Yes () No ()
In many cases, “no” is a perfectly acceptable answéhis question. A transcript is generally onbcessary for

testimony. If the case was decided on summary judgment, ttiere probably is no testimony, and a transésipt
probably an unnecessary expense.

If yes, full () or partial ( ) transcript?
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Even if a transcript is necessaryful transcript might not be. If there was a trial,y@ really need to pay to have
your arguments transcribed? As eloquent as yoe\itss unlikely that the court will bother readitttem. And you
can make the same arguments aqgain in your brief.

One exception might be if the other side’s arqusermdre particularly poor, or if you want to arqueidg the
appeal that they need to stay with the same thafdhe cases that they used in the trial courterfn this case,
however, it might be possible to present this bag®h their written arguments, which are already phthe
record.

If the trial judge made all or part of his or halimg on the record orally in court, then this skioprobably be
transcribed

Has the transcript already been delivered to thégsaand filed with the trial court administrator@s () No ()

In most cases, you will be ordering the transaimiut the same time as the appeal (or within theéfees days), so
the answer will be “no”.

If not, has it been ordered from the court rep@rtées () No ()

| like to order the transcript prior to filing tmtice of appeal, in which case you would answes”y However,
you have an additional ten days to order the trgstsin which case you will answer “no”.

If a transcript is unavailable, is a statementefproceedings und&ule 110.0Thecessary? Yes () No()

In lieu of the record as defined Rule 110.01 have the parties agreed to prepare a statemém oécord
pursuant tdRule 110.02 Yes () No ()

Again, | have never done either of these, butdfend of a transcript you proceed under Rule 116x(13.0.04,
answer “yes” accordingly

8. Is oral argument requested? Yes () No ()

| almost always request oral argument, so the anisviges”.

If so, is argument requested at a location othem that provided iRule 134.09subd. 2? Yes () No ()

For cases from the Twin Cities area, oral argurambst always takes place at the Judicial Cent&t.iPaul. For
cases from outlying areas, the argument is somstatieeduled at a courthouse in the same countyeardy
county. | always answer “no” to this questionthié court has a good reason to have the oral agiusomeplace,
I’'m not going to be the one to ask them to go sohwe else.

If yes, state where argument is requested:

If you're bold enough to ask them to hold oral angumt in International Falls, this is where you veboiake that
reguest.

9. lIdentify the type of brief to be filed.
Formal brief undeRule 128.02()

Informal brief undeRule 128.01subd. 1 (must be accompanied by motion to aaodpts submitted by
claimant for reemployment benefits). ()
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Trial memoranda, supplemented by a short lettarraemt, undeRule 128.01subd. 2. ()

| always request the “formal brief’, and I've neverard of a case that used either of these othioae
Remember, you've taken this CLE, and you know hmwake a high-quality formal brief at minimal costour
opponent probably hasn't, so why make this conoadsi save him or her the trouble?

10. Names, addresses, zip codes and telephone raioftstorney for appellant and respondent.

NAME, ADDRESS, ZIP CODE, TELEPHONE NUMBER, AND ATTRNEY REGISTRATION LICENSE
NUMBER OF ATTORNEY(S) FOR (APPELLANT) (RESPONDENT)

Your name, address, phone, and attorneyatd, the same information for opposing counsel.

SIGNATURE

Of course, paste in the normal signature blockybhatuse on pleadings.

OR, IF NOT REPRESENTED BY COUNSEL:

NAME, ADDRESS, ZIP CODE AND TELEPHONE NUMBER OF (RELLANT) (RESPONDENT)

SIGNATURE (OF APPELLANT) (OF RESPONDENT)
Dated:

Don't forget to include the date

(The Statement of Case is not a jurisdictional dognk, but it is important to the proper and effitiprocessing of the
appeal by the appellate courts. The "jurisdictigtatement” section is intended to provide suffitiaformation for
the appellate court to easily determine whetheotter or judgment is appealable and if the apgaahely. The nature
of the proceedings below and the notice of appetarchine the jurisdiction of the appellate courteTsections
requesting information about the issues litigatethe lower court or tribunal, and the issues pseplao be raised on
appeal are for the court's information, and doaxptand or limit the issues that might be addreeseappeal. Likewise,
the section asking counsel to identify and priggemding appeals from the same case, and any seppeeals that raise
similar issues is intended to provide more infoioraabout the procedural history of the case ardisnire that the court

has early notice of other pending related mattetmse consolidation is appropriate.)
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The Next Step: Filing the Brief

Unlike many appellate courts, the Minnesota CotiAgpeals does not send out a “briefing schedwgding you
the date your brief is due. You might receive sihing that looks like a schedule at some point,\out are
responsible for calculating when the brief is dargd you need to file it by that time. If the Cotaflts you when to
file the brief, that probably means that it is atig late!

The time for filing the brief is specified by Rul81.01, subd. 1. Itis due 30 days after the tidpisis delivered to
the Court of Appeals, plus three days, if the coepbrter mailed the transcript. Don't count avsthextra three
days, since the transcript is bulky, and the coeporter might have hand delivered it.

If there is no transcript, or if it was obtainedoprtto appeal, then the brief is due 30 days diieg the notice of
appeal. Note, this is shorter than many court#, \gou have experience in other appellate codts)'t take a break
after filing the notice of appeal. The brief isedspon! Don't wait to get a "briefing schedulethia mail, because
you won't get one!

The respondent has thirty days after the appedlanief is filed.

The appellant then has ten days after that briéfe@ny reply brief.

For more complicated situations involving multiplarties, there are further rules.

Under Rule 134.01, oral argument will not be alldvie a case when "a party has failed to file a lynheief.” The
Court of Appeals takes this very seriously! If quagty files their brief late, then there is nol@ayument! And the
three judges deciding your case know which partised the oral argument to be cancelled. Yes, somi@cthe
clerk's office does look at the dates the briefeaweceived, and compares it with the date foréoeipt of the
notice of appeal or of the transcript. If yourdfiis a day late, you will probably find out whemuyreceive an order

stating that there will be no oral argument, areldfder will recite the fact that it was your fault

How Many Copies?

When it comes time to print the briefs, Rule 131t€l& you how many copies you will need. For ¢bert, you will
need seven copies. "One copy of the seven shathbeund." You will also need two copies to sesaesach party
separately represented (Rule 131.02, subd. 2)obodurse, extra copies for your file and for yelient. So for
appeals with a single opposing party, you'll uguadled to make 11 copies, and have 10 of them bound

The rule is unclear on which copy of the briefrie toriginal"--that is, which one contains yourginal signature (is
it one of the six bound copies, or the one unbatomy). In my experience, the clerk’s office doessém to care.
But since I'm having the copying done myself, | giyrwait until they are copied and then sign adivein copies with
a blue pen. That way, there's no question aboathven | signed the "right" copy.

Writing the Brief

As noted above, your opening brief will be duesritile as thirty days after filing the notice &fppeal. The brief is
the heart of your case. It is the single most irtggd document in the case. The three judges ecidur case will
most assuredly read it cover to cover, and thelypribably decide the case based solely upon watyite.

The oral argument might perhaps sway one judgeisvtun the fence”, but you can’t count on the stayel

argument having very much persuasive power in #ise.c Treat your brief as if everything is ridingib And
because time is relatively short, you need to steting the brief as soon as the ink is dry onnlogice of appeal.
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All of the requirements for the brief are contaimedRule 128 and Form 128. The easiest way taigeted is to
download Form 128, and use it as your templatevfaing the brief.

Here are the required parts of the brief. | ugyat paste this list right into my word procesdocument, and then
replace the names of the items with the actual.item

For example, the table of contents and table dfaittes can't be written until the rest of theelhis done. To make
sure that | don't forget them, | just include anl@age with the words "ADD TABLE OF CONTENTS HERE"
When | prepare the final table of contents, | simeblace that page with the actual one.

Here's the checklist of what needs to be included:

O Cover--You can copy the template from Form 128l then replace the names, case number, etc.,vétbarrect
information from your case.

O Table of Contents--Again, follow the template fréiorm 128.

O Table of Authorities--Again, just follow the tengpé. You need to include all cases, statutesp#ret authorities
cited in your brief, and indicate the page numbleeng each case appears.

O Legal Issues--"Precise statement of each lega¢isincluding "Trial court held: [Yes or no]" Yawan probably
cut and paste this from your statement of the a®ugh you might want to re-word them somewlftar you've
finished writing the brief. Each of these issudislvecome one of the subject headings (Roman nalsiein the
Argument section of the brief.

O Statement of Facts--You should avoid being arguatime when you write the statement of facts, bitihiw
reason, you can present things in the light mosirfble to your client. Everything should havétaton to the
record. When | do this, | usually pick an abbréwiascheme (T. ___ for pages in the transcript; A. for
documents in the appendix; etc.) and then inclub®tnote explaining exactly what the abbreviatistesd for.

O Argument--This is the core of the brief. Eachitef issues identified above becomes a Roman Nunaeralthe
subject heading should be a well-written answeha&b issue. For example,

"I. THE TRIAL COURT ERRED IN GRANTING SUMMARY JUD®ENT WHEN THERE WERE
STILL ISSUES OF MATERIAL FACT FOR THE JURY TO DECH,

"lIl. THE TRIAL COURT ERRED IN DISMISSING BECAUSE BDSOVEREIGN IMMUNITY,
BECAUSE THE DEFENDANT'S ACTION WAS NOT A DISCRETIOMNRY FUNCTION."

Under Rule 128.01, Subd. 1(d), each section oatgeament shall include "the applicable standandwiew for
each issue." Unlike some courts, there is nokeaiip requirement that this discussion be at thgifming of the
argument, but that is often a good practice. &dseto be stated fairly, but it's always best teadrom your client's
point of view. For example, the appellant might,S¢he trial court must be reversed because isadlts discretion
in finding...." The respondent, on the other hamolild say, "the trial court's decision must béraféd unless this
court is convinced that the trial court abusedliseretion.” There should be a citation to thealethority for the
standard of review; however, there are generallgyntases available, and it's usually possiblento ¢ine that words
it in your client's best light. This is one cadeene quotation marks can add to the value of thed. br

O Conclusion--"A statement of the precise reliefgtll | like to use the conclusion to make theuangnt one last
time. But, as the rule states, you need to tet leeactly what relief you want. If you want thelgment reversed,
this is where you need to say so. For examplecahécusion might read something like, "Becauseetheere still
issues of material fact regarding defendant's gegtie, the trial court erred in granting defendamttion for
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summary judgment. Accordingly, plaintiff respediffuequests that the judgment of the district ¢onust be
reversed, and the case remanded for further proweet

O Signature--"Respectfully submitted”, followed bgignature line, the date, your name, address,glaitorney
ID, and words such as "Attorney for Plaintiff-Ap|aeit".

O Appendix and Index--In most cases, the "appenidixicluded as part of the same document as tleg idund in
to the end. The contents are actually found inféaces in the rules. The contents of the "adderidure stated in
128.02, subd. 3. These are: (1) A copy of thiepor judgment being appealed from, and (2) Atmeotiocuments
in the record (not the transcript) that would bipfué to the court. In short, you are encouragethtiude any
"smoking gun" document at the end of your briefthsat it's handy for the court to look at. If ybave something
really good--include it. But don't add things, &ese the court has plenty of paper in front cdntl they don't need
more. The court does have access to the fulliclistourt file, and the judges do look at it whée heed arises. A
short addendum is better than a long one.

The additional contents of the appendix are founRule 130.01, subd. 1. These include the relepiaaidings,
orders, etc. There is no need to go overboardtwérappendix. Make your brief look like an inr@ibook to read;
don't make it look like the phone book.

The appendix needs a separate index, which yoe pisithe first page of the appendix.

The length of the brief is covered in Rule 1324ihd. 3. If measured in pages, the briefs museéxcted the
following limits:

Appellant's Brief: 45 pages
Respondent's Brief: 45 pages
Appellant's Reply Brief: 20 pages.

These page limits do not count the table of costdable of citations, the addendum, or the appendls an
alternative, the briefs can exceed these pageslifhithey are below the limits for words or lingfstext stated in
Rule 132.01.

If you go by word or line count, you need to inctual certificate described in the rule. This ciedif is not
required if you are under the page limits showrvabo

Shorter is generally better. Except in the mostlex of cases, there is rarely a need to be elose to these page
limits. The whole idea is to persuade the juddés.hard to do this if you present them with aphk book that they
need to read.

When you fire up your laser printer to print yousmascript, make sure that you have complied wigwvérious

requirements for font size found in Rule 132.01h&U.

Printing and Binding the Brief

Once you have written the brief, you will need &vé it printed and bound. This is when many a#dgsrcall in a
commercial printer, and turn over the manuscripythave meticulously written to unknown hands. sTi&i
generally not necessary, since any copy shop, asiedinko’s or the UPS Store will do an excellert, jas long as
you tell them the exact requirements. Generalhydibg costs about $2 per copy. Copying is usuatlgut 10 cents
per page. When you add up these costs, you withdier that you can save a fortune by doing it selfirand you
can be assured that the work is done right, becausevill be right there supervising it, and instieg each copy as
it rolls off the presses.
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Generally, most copy shops will be able to do agbthis size while you wait. Occasionally, thejl e busy with
another job, and you will have to wait. If thappans, you can either drop off your work (and adhginspect it
when you pick it up), or else simply offer to colbrack at another time when they’re not so busy.

Of course, if you have a copier in your own offigeu can do the copying there and then have it d@tra copy
shop. (And if you do a lot of appeals, you migigre wish to make the modest investment in the bipdiaterials
and equipment, and do it yourself.) However, kieepind that the “cost” of printing the brief cap becovered by
the prevailing party. It's easier to establisht §@u incurred this cost if you have a receipt simgvexactly how
much you paid for exactly how many copies.

As noted above, you will probably need eleven capad you will need to have ten of them bound.

Before heading to the copy shop, you will wantaok over Rule 132.01, which specifies the form fegjuents.
The cover needs to be printed on colored card stdtle colors are as follows:

Appellant: Blue

Respondent: Red

Appellant's Reply Brief: Gray

While the rules are not clear, the back cover eftifief is a blank sheet of the same card stoctt fesethe cover.
At one time, | used the "Lunar Blue" at Kinko'sséfairly light versions of these colors. | haewer had the court
of appeals complain about the particular shaddusf that | used on my covers, and there does sedm some
variation.

The Clerk of appellate courts maintains a listagfgroved" binding methods, and this is one areaaviey do
expect you to adhere exactly to the requiremeDifferent courts prefer different bindings! Soydu are familiar
with the methods preferred by one court, theseat@ecessarily acceptable to other courts. Famglke, the Fifth

Circuit prefers spiral "comb" bindings, but the M@sota courts will not accept these.

The list of approved bindings is available online:
http://imww.mncourts.gov/documents/0/Public/Clerkfic@/Brief%20Binding%20Requirements.pdf

The most common, which is readily available at kKiskis "Velo Bind". This is a black plastic stthgat runs the
entire length of the front and back covers. Tteeeplastic teeth which go through the paper (iblyiy which are
melted to the strip on the other side.

Velo Bind is also acceptable to the Eighth Circtlig last | checked. Again, other courts will vaonsiderably, so
if practicing before a new court, this is one detau need to check out.

Be sure to save your receipts when you have tleé printed and bound. If you represent the pravgibarty, these
costs will be borne by the opposing party.

ORAL ARGUMENT

Oral argument is governed by Rule 134. You wiltdanly a short time (generally 15 minutes) to présour
client's case, and you will almost immediately tteiirupted by questions from the Court.

It's an added bonus if you get to say all of thieg$ you want to say, but this will generally bepssible.

| like to make a list of several "talking pointsiat | want to make during oral argument, and bpgmed to talk
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about all of them. Orgainize these by importaiace start talking about the one you deem most itaptr But you
generally won't get a chance to finish, becausewitipprobably be interrupted by a question.

If you are well prepared for the oral argumenis likely that the question can be answered byain@ur talking
points, although not necessarily the one you deemest important. When you have finished answettingrn move
on to your first unanswered talking point.

Treat all questions as being friendly questionsersf a question seems difficult, the judge askimgquestion
might be doing so to head off some objection by airigs colleagues.

If you have never argued a case before the Coukppeéals (or if it has been a while), it is verygieal to sit in on
another case on an earlier day.

It is also very important to arrive not just befgur case, but before the first case being hdetdnorning or
afternoon. You can check in with the in-court kgrand they will show you how the lights on thetrom work.
They will also ask you how many minutes you wanteserve for rebuttal, if you are the appellangenerally
reserve one or two minutes of my time, so thanl ltave the "last word", and clear up any mis-statemby my
opponent.

In front of you, there will be three lights, gregellow, and red. The green light comes on whéstime for you to
start talking. The yellow light comes on about omaute before your time has expired. The redtlighans that
your time has expired. When the red light comesyon need to sit down. Finish your sentence,thad say, "I
see my time has expired. Unless the court hasusther questions, thank you, your honors," ana tiedown.

The Court runs a tight schedule, and they wonérekiyou extra time just because of your eloqueneri've
already made your arguments in your brief, andfahe judges have read your briefs. Don't wofsgou didn't
have time to say everything you wanted--nobody eoes.

The judges will have name tags in front of thenouYWill know the names of your judges when you nex¢he oral
argument schedule, so it's probably a good ideaatke sure you can pronounce them properly. |bimbd, it's
probably worth a call to the clerk's office. Evégou don't address the Judges by name direably,night have to
say something like, "as Judge __ alluded in &ilex question." It's probably better if you ddmve to point and
say, "him, over there."

The presiding judge (the Chief Judge, if on yourgdaor the most senior of the three judges) vellskated in the
center, and will be the one to actually call yoase. | usually begin my argument by saying somgtlike, "Thank
you, Your Honor. My name is , and it is miviiege to represent "
Parking is generally available at the metered parkit across the street from the Judicial Cen¥au will need
change to pay for parking, so make sure you briragters with you.

Costs—Rule 139
Assuming that you're the prevailing party, you argitled to costs from the opposing party. Thil include the
filing fee, the cost of the transcript, and thetafscopying and binding your brief. The procedfoefiling your bill

of costs is covered in Rule 139.

There is no general provision for attorney feeglierprevailing party, and it is unusual to receaitterney fees on
appeal. There might be provisions for attorney feea statute or case law, however.

If attorney fees were granted by the district coand the appellant unsuccessfully appealed, shogé situation
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where attorney fees will be awarded by the CouAmfeals: “To deny a prevailing plaintiff comperieatfor fees
reasonably incurred in defending a judgment on ajppeuld defeat the intent of the legislature inyding for
recovery of attorney fees.” Bucko v. First MinmvSBank, F.B.$.471 N.W.2d 95, 99 (Minn. 1991).

Notification of Attorney General when constitutidibaof a statute is questioned:

“When the constitutionality of an act of the legisire is questioned in any appellate proceedinghioh the state or
an officer, agency or employee of the state isarqdrty, the party asserting the unconstitutiopalithe act shall notify
the attorney general within time to afford an opgpoity to intervene.” Rule 144.

SAMPLE LETTER TO COURT REPORTER

.20

Court Reporter to Hon.
County Courthouse
, MN

Re: V.
District Court File No.

Dear Court Reporter:

My client is considering [has filed] an appeallie @above-entitled matter. For purpose of that ahpee need a
transcript of the following portions of the procéegs:

[Trial held , 20 ]
[Summary judgment hearing held , 20 ]
[Motion for preliminary injunction held 20 ]

The transcript should meet the requirements of ota Rule of Civil Appellate Procedure 110.02 dsub

Please bill me for the cost of the transcript upompletion. If you require a deposit, please contae immediately
so that | can send you a check. [As we discussedaqursly, enclosed is a check in the amount of $ as a
deposit.]

Please sign and return to me the Certificate dsaascript which is enclosed. | need to file thith the Court of
Appeals within ten days, so it's very importanttttiee certificate be returned promptly.

Please call me if you have any questions.

Sincerely yours,

cc: Opposing counsel
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